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COMES NOW Irwin Schiff in pro per and respectfully requests that this Honorable Court issue a Writ of Mandamus ordering the United States District Court for the District of Nevada not to proceed in the case of United States of America v. Irwin Schiff, Cynthia Neun, and Lawrence Cohen CR – S-04-0119-KGD-LRL until the United States, 1) responds to petitioner’s  4 motions regarding the District Court’s  (alleged) lack of subject matter jurisdiction  with respect to all counts involving petitioner and 2) the matter of jurisdiction is argued and resolved.   This Courts jurisdiction is invoked pursuant to Rule 21 of the Fed. Rules of Appellate Procedure.  This action is necessary to prevent the District Court for the District of Nevada from proceeding unlawfully in connection with a criminal indictment, fraudulently nurtured and extracted by lawyers of the United States Department of Justice.  



I

BRIEF HISTORY OF THIS CASE

1. On March 24, 2004 a federal grand jury handed down a 33 Count indictment against Irwin Schiff, Cynthia Neun, and Lawrence Cohen.  All but counts 32 and 33 involve the federal income tax.
  The indictment is included as Exhibit A in the enclosed list of Exhibits.

2. Defendants were summoned to appear before the Honorable Magistrate-Judge Peggy A. Leen on April 14, 2004 (Exhibit B)

3. On April 1, 2004 defendant Irwin Schiff hand delivered to the Court and to the U.S. Attorney for the State of Nevada 4 Motions as to why the District Court was without subject matter jurisdiction to hear counts 1 through 33.  The reasons were.

a) District Courts were given no criminal jurisdiction with respect to alleged criminal violations of Title 26.

b) No statute made defendants or anyone else “liable” for a federal income tax.

c) The alleged federal income tax is not “directly traceable” to any provision of the Constitution (including the 16th Amendment) granting Congress the power “to lay and collect taxes, duties, imposts, and excises…” as provided by Article 1, Section 8, Clause 1 of the Constitution.

d) The indictments with respect to income taxes were derived by U.S. attorney’s fraudulently misleading the grand jury into believing that “income” earned in the “ordinary sense” was taxable as “income” earned in the “constitutional sense,” despite their being distinguished in House Report No. 1337 and Senate Report No. 1622, 83rd Congress, 2nd session.      

4. All four Motions and Memoranda of Law are included as Exhibits C – F

5. Since as of the date of the arraignment  (April 14, 2004) the Government had not attempted to refute defendant’s claim that the District Court was without subject matter jurisdiction to proceed with any of the counts involving defendants Schiff and Cohen, Schiff moved for an immediate dismissal of all such counts.

6. Defendant has included as Exhibit G a number of pages from the Court Transcript of the arraignment.  Pages 5 & 6 reveal that petitioner pointed out to Magistrate Leen that “two weeks ago I filed motions saying the Court is without jurisdiction and the government hasn’t responded, so I move that all these charges in violation of the income tax be dismissed, because the government hasn’t responded.  The government hasn’t proven you have jurisdiction.  They’re silent.”  It is clear from the Magistrate Leen’s response that she was determined to proceed with the arraignment as if the issue of  jurisdiction had never been raised.  So petitioner reminded the Court, - “that if the issue of jurisdiction is raised it must be considered before the Court can take one step further,” quoting the Supreme Court in The State of R.I. v. The State of Massachusetts, 9 L.Ed. 1233.  All the Court would say is “Your objection is noted.”  

7. In addition the court would not allow petitioner to explain what in the indictment he did not understand and what in the indictment he found “confusing.”

8. On page 4 petitioner points out to the Court that he found the indictment  “confusing” and that there are “inconsistencies and misstatements” in it.  However, rather than focusing on what petitioner found confusing, he raised the issue of the government’s failure to answer his motions on jurisdiction, at which point the Court stated she was not going to consider the issue of jurisdiction at this time, and turned her attention to the other two defendants.

9. On pages 18 and 19 petitioner reminds the Court that it is duty bound to take up the issue of jurisdiction before it proceeds with the arraignment and petitioner again points out that petitioner  “doesn’t understand the indictment…” and wants to know, “When (he) can bring up (these) questions” The Court does not ask petitioner what are his questions, but states that she is “about to read the indictment.”

10. On pages 22-23 petitioner reminds the Court that he filed a motion offering to plead guilty to save himself “and the state the expense of a trial” if, at the arraignment, the U.S. attorney would merely produce a law that made him “liable” for income taxes.  On page 23 petitioner repeats his “willingness to plead guilty,” a plea that the Court states she is not “authorized as a magistrate judge to accept.” 

11.  On page 34 petitioner explains to the Court that while “I want to represent myself…I would welcome the assistance of counsel but I can’t have the assistance of counsel without being represented by counsel.”

12. The Court goes on to say, “You either appear hear through counsel or you appear as counsel representing yourself, those are your two options.”  These alleged “options” appear to be in conflict with Rule 11(c)(3) of Title 18, which states that a defendant has a “right to the assistance of counsel.” Thus, this Rule provides defendants with a third “option,” which Magistrate Leen apparently overlooked.

13. On page 36, petitioner appears to have waived his right to be represented by counsel, but did not waive his right to “assistance of counsel” which was an option the Court did not offer petitioner, even though petitioner indicated he wanted to have “assistance of counsel.”   The Court then announced that she would read the indictment, and petitioner indicated he had “some questions about (it).”  However, the Court stated that she was “Not going to answer (petitioner’s) questions” about the indictment.  Petitioner then asked the court “to save time can I just go to the areas of the indictment that are a little confusing?”  The Court again stated that it was “Not going to answer (petitioners) questions.”

14. While reading from the indictment  (page 44) the Court reads,  “Schiff has not reported income on”--- so Schiff asks the Court, “How is income used?  Is income used in the ordinary sense?”   The Court refuses to clarify how the term “income” is used in the indictment. On page 45 petitioner again asks the Court, “is income used in the ordinary sense or …in the constitutional sense” (as referred to in House Report No. 1337 and Senate Report No. 1622), and again the Court states it will not clarify how the word “income” is used in the indictment.   So, obviously, the indictment is unclear on this very material issue.

15. On page 66, after reading the indictment without significant interruption, the Court notifies petitioner that the Court is entering “Pleas of not guilty” on his “behalf.”  Petitioner then asks of the Court, “Are you – are you pleading for me?”

16. Pages 66 – 68 Schiff reminds the Court that he has “a right to plead guilty.”

17. On pages 67 & 68 the Court states, “I do not have the jurisdiction to accept a (guilty) plea.”  However, at that moment neither the government nor the Court established the Court’s  jurisdiction to accept a “not guilty” plea either.

18. Following the arraignment, petitioner was photographed, finger printed, asked to surrender his passport, and made subject to the terms of an “appearance bond.”  In addition the petitioner was made subject to an “Order Regarding Pretrial Procedure” signed by the Honorable Nevada District Court Judges: Howard D. McKibben, Phillip M. Pro, David W. Hagen, and Lloyd D. George. A copy of said Order is attached as Exhibit H.  It is petitioner’s contention that none of the actions listed in this paragraph were legal since neither the Court nor the United States of America had refuted petitioner’s claim that the Court was without subject matter jurisdiction to proceed with any of the charges involving petitioner.    

`II

LEGAL ARGUMENT



It is hornbook, American law, that since federal courts are courts of limited jurisdiction, a federal court cannot assume jurisdiction and cannot proceed in any civil or criminal action once its jurisdiction has been challenged; in which case, it must establish its jurisdiction on the basis of  “clear and convincing evidence.” 

“Once the issue of jurisdiction is raised, it must be considered and decided, before any court can move one step further,” The State of Road Island v. The State of Massachusetts 9 L.Ed. 1233; “If allegation of jurisdiction facts are challenged …the party alleging jurisdiction (must) justify his allegation by a preponderance of the evidence,” McNutt v. General Motors, 56 S.Ct. 780; “There is no discretion to ignore lack of jurisdiction,” Joyce v. US, 474 F2d 215; “Jurisdiction cannot be assumed by a District Court…but it is incumbent upon plaintiff to allege in clear terms, the necessary facts showing jurisdiction which must be proved by convincing evidence,” Harris v. American Legion 162 F.Supp 700.  “Once jurisdiction is challenged, the court cannot proceed….”Melo v US, 474 F2d 215 (8th Cr.), “Court must prove on the record, all jurisdiction facts related to the jurisdiction asserted,” Lantana v. Hopper. The burden to prove subject matter jurisdiction rests with the government. Thornhill Publ’g Co., Inc. v. General Tel. E Electronics Corp., 594 F.2d 730,733 (9th Cir. 1979)


As a result, of the District Court’s failure to address the issue of its jurisdiction, let alone receive any evidence from the United States that it had any, the arraignment at issue was a nullity and all of the rulings that emanated from that arraignment are null and void.  "A universal principle as old as the law is that a proceedings of a court without jurisdiction are a nullity and its judgment therein without effect either on person or property." Norwood v. Renfield, 34 C 329; Ex parte Giambonini, 49 P. 732. "Jurisdiction is fundamental and a judgment rendered by a court that does not have jurisdiction to hear is void ab initio." In Re Application of Wyatt, 300 P. 132; Re Cavitt, 118 P2d 846. "Thus, where a judicial tribunal has no jurisdiction of the subject matter on which it assumes to act, its proceedings are absolutely void in the fullest sense of the term." Dillon v. Dillon, 187 P 27. 

III

CONCLUSION

On what moral and ethical basis can federal district courts conduct criminal trials involving alleged violations of law, when they themselves are in open violation of the law?   In proceeding as it did, the District Court of Nevada is clearly in open violation of all of the case law cited above.  Can the 9th Circuit allow a district court within its jurisdiction to proceed in this manner?  What kind of a signal does this send to district courts operating within its jurisdiction?  Here we have a situation where the party invoking the jurisdiction of the District Court has not offered a scintilla of evidence that the District Court has any subject matter jurisdiction with respect to 31 counts of a 33 count indictment, even though petitioner provided the Court – two weeks before the arraignment - with a substantial body of legal evidence that the Court had no subject matter jurisdiction with respect those 31 counts.    


WHEREFORE PREMISES CONSIDERED petitioner moves this Honorable Court to issue a Mandamus ordering the Respondent to:

1) Hear, consider, and rule on the issue of the District Court’s alleged lack of subject matter jurisdiction as raised in petitioner’s four motions, before the District moves one step further in this case, and 

2) Declare null and void all of the District Court’s orders and actions that emanated from the “arraignment” at issue. 

IV

STATEMENT OF RELATED CASES (CIRCUIT RULE 28-2)


`Petitioner in this case is an Appellant in a current appeal before this Court, Case No. 03-16319 and the defendants in that District Court case are the same as the defendants in this District Court case.  Petitioner is unaware of any other related cases pending in this Court.

Dated 10th Day of May, 2004  

Respectfully submitted,

Irwin A. Schiff, pro per
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Date

CERTIFICATE OF SERVICE

On the 10th say of May, 2004 I sent an original and four copies of this Petition and attached Exhibits to the Clerk of the 9th Circuit Court and two copies to the Clerk of United States District Court, District of Nevada, one copy to opposing counsel, and one copy to each of the other two defendants.  Copies to the 9th Circuit Court of Appeals were sent overnight via United Parcel Service.  All copies to the District Court and opposing counsel and to the other defendants were hand delivered on this date.
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     Irwin A. Schiff

� Count 17 alleges crimes that took place from 19 to 25 years ago, including years (1980-1982) for which petitioner has already been prosecuted for the exact same offense as charged here, and for which he has already served approximately 4 years confined and four years on parole and probation.  See Schiff v. U.S., 801 F2d 108 (2nd Cir. 1986) 


� Petitioner discovered Rule11(c)(3) only after the arraignment, while doing research for this Petition.  He was aware that the 6th Amendment provided for this right, but was unaware that it had been included, without modification, into the Federal Rules of Criminal Procedure.
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