


In The Ninth Circuit Court of Appeals 

UNITED STATES DISTRICT COURT

DISTRICT OF NEVADA

	    UNITED STATES OF AMERICA,



Plaintiff/Appellee,


vs.

   IRWIN SCHIFF, CYNTHIA NEUN,

 LAWRENCE N. COHEN, 



Defendants/Appellants.
	   No.____________________________

(USDC CASE NO. CR-S-04-0119 – KJD(LRL))
DEFENDANT Irwin Schiff's

PETITION FOR EMERGENCY STAY OF PROCEEDINGS, BY PROHIBITION FOR CONSTITUTIONAL VIOLATIONS AND PLAIN ERROR Title 18A Rule 52(b) MANIFEST INJUSTICE

ALTERNATIVELY MANDAMUS AND 

OTHER RELIEF

	
	


PETITION

FOR WRIT OF PROHIBITION TO PROCEED AT TRIAL 

OR  EMERGENCY STAY OF TRIAL TO INVESTIGATE THE TRIAL RECORD FOR CAUSE OF MANIFEST INJUSTICE

ALTERNATIVELY FIND A CURE OF PREJUDICIAL DEFECTS if possible BY MANDATE THAT TRIAL CONTINUE AND THE DEFENSE BE ALLOWED TO BRING ITS ENTIRE CASE DURING THE OVERSIGHT OR APPEAL INVESTIGATION OF THE RECORD 

AND FIND FOR OTHER RELIEF AS THE COURT DEEMS JUST. 


COMES NOW, Defendant, Irwin A. Schiff, certifying that good and substantial cause exists in the interest of justice for granting this Petition for an Emergency Stay by prohibition of the criminal trial that has been abruptly interrupted in order to prejudicially limit the admission of exculpatory and documentary evidence and otherwise shutting out the defense case by a number of bench rulings issued by the UNITED STATES DISTRICT COURT in the District of Nevada, in error, District Court Judge Kent J. Dawson presiding.  


This emergency extraordinary remedy of Prohibition or to Stay the trial for investigation is timely demanded and is ripe for review to notice the trial transcript for prejudicial plain error working manifest injustice and cure violations of fundamental constitutional protections and statutory rights by mandate that the Court afford defendants their right to bring their defense case in its entirety or cause the case to be dismissed if that is deemed fair and just.  


This emergency Petition is not to be considered as waiver of any other right, remedy and defense which has been raised by objection and challenged on the record or as waiver to rights and remedies which may be raised after review of the trial record.


The defendant filed Notice of this Petition and Grounds For Relief on Thursday, October 13, 2005, in the Clerk's Office of the UNITED STATES DISTRICT COURT and by serving same upon plaintiff prosecutors.  (See Attached.)  


The Appeals Courts receiving this Petition are presumed to know their duties to insure that fair and impartial justice is served and that the integrity of the courts is protected when presented with timely notice of a viable cause of action in a rush to judgment case where the defense is shut out of the trial by distress of the trial Court or by plain error. 

ERROR


Error 1.
The Court erred by not giving immediate consideration to any available and viable remedy of the situation to protect the integrity of the Court and fairness of the trial when elderly, hearing impaired defendant requested and offered to pay for expeditied transcripts at the end of each day.  Irwin Schiff appearing pro per, demonstrated a serious hearing disability and other medical (mental focus) problems causing him to "miss" a significant amount of the trial presentations, arguments, testimony, objections and rulings.  The prejudicial effect of this error is irreparable as against the entire defense and constitutes interference with and concealment of the evidence of facts to be considered by the jury in its deliberations. 


The non-moving criminally charged defendant has been brought and held to appear at trial under threat of arrest.  He is appearing unvoluntarily with serious disadvantages to overcome from the start.  


The main target of the prosecution, the businessman upon whom the co-defendants are dependent to present the majority of the factual and legal defense, has heard perhaps thirty percent of what has gone on at the trial.  


The federal defenders appointed by the Court for the other two defendants are severely restricted in their roles and cannot help the main target in this situation other than to lodge repeated objections on the record for appeal that the prejudice will certainly flow over to the other defendants.  


As the situation with the hearing and focus ability of Mr. Schiff, and as  compounded by other errors, worked continually to limit and otherwise prejudice the defense case, the record will show that the defendants have not been afforded a trial.  


The issuance of an immediate stay for investigation of the trial record should find whether remedy is possible by mandate to recess in order to conduct a study of the trial transcript and to find whether an opportunity to present the entire case in defense might save the judgment from being void. 


Error 2.
In an abuse of discretion the Court erred for not removing himself from the bench immediately upon the notice and filing of Motion for Recusal during the week of September 22nd 2005; where the Chief Judge has not issued an Order on this critical matter; severe prejudices operate by exploitation of medical and age related disabilities to bolster the prosecution's unfair advantage. Scandalous unethical conduct on the part of the plaintiff prosecutors has continued to control the working of the trial premised upon a bad faith claim and is managed accordingly to conceal the relevant evidence from the jury.


Error 3.
No Written Record Event:  On Thursday, October 6, 2005, after several opportunities outside the presence of the jury to make necessary disclosure, the defense counsel for co-defendant CYNTHIA NEUN discovered "through the grapevine" during an afternoon recess that the trial judge held ex parte communication with the federal prosecutors without informing the defense early that morning.  When questioned as to the rumor of this event by defense counsel, Michael Cristalli, the Court affirmed the fact that the ex parte communication had occurred in chambers before Court convened, stating that a record had been made, that no impropriety was involved, but refused to discuss or explain the matter further.  No explanation given to justify the emergency or other basis for not informing and thereby excluding the defense counsel and the defendant appearing pro per, a formal investigation is necessary to determine whether the Court is in distress, a jurisdictional issue, and whether a fair and impartial trial can commence under these and other very unusual, highly suspicious and prejudicial circumstances. 


Error 4.
In an abuse of discretion and in violation of constitutional due process and other protections, the Court erred by demanding that the defendants testify and undergo cross-examination by the federal prosecutors before defense witnesses, exhibits, and facts of the case including significant relevant things done and exculpatory documentary evidence may be allowed in defense of the charges alleged by the government plaintiff, thereby forcing the defendants to testify or to forego bringing a documentary, good faith, and reliance defense in the trial.  

SIXTH AMENDMENT RIGHTS OF ACCUSED IN CRIMINAL PROSECUTIONS


In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial, by an impartial jury of the State and district wherein the crime shall have been committed, which district shall have been previously ascertained by law, and to be informed of the nature and cause of the accusation; to be confronted with the witnesses against him; to have compulsory process for obtaining witnesses in his favor, and to have the Assistance of Counsel for his defense. 

On Tuesday, October 11, 2005, with defense witnesses traveling from as far away as New York, New Hampshire, Pennsylvania, Washington State, and California waiting in the courthouse hall to be called forward before the judge to be Mirandized and then to swear under oath in peril of retribution to offer evidence in defense of the plaintiff's charges against the accused, the Court issued a bench ruling that the witnesses would not be allowed to testify to any relevant fact or things done until the defendants gave their complete testimony and were cross-examined by the prosecutors.  

``The guarantees of jury trial in the Federal and State Constitutions reflect a profound judgment about the way in which law should be enforced and justice administered. A right to jury trial is granted to criminal defendants in order to prevent oppression by the Government. Those who wrote our constitutions knew from history and experience that it was necessary to protect against unfounded criminal charges brought to eliminate enemies and against judges too responsive to the voice of higher authority. The framers of the constitutions strove to create an independent judiciary but insisted upon further protection against arbitrary action. Providing an accused with the right to be tried by a jury of his peers gave him an inestimable safeguard against the corrupt overzealous prosecutor and against the compliant, biased, or eccentric judge . . . . [T]he jury trial provisions . . . reflect a fundamental decision about the exercise of official power--a reluctance to entrust plenary powers over the life and liberty of the citizen to one judge or to a group of judges. Fear of unchecked power . . . found expression in the criminal law in this insistence upon community participation in the determination of guilt or innocence.'' 


This was a surprise Order with no advance argument or warning and no opportunity to prepare a defense for it.  The defendants were being forced to testify immediately or quash the evidence of their good faith, documentary and reliance defenses. 


Error 5.
Court Sanctions of incarceration for contempt have accrued and multiplied, imposed against the self-represtented defendant and threats made by the Court to immediately retract his personal recognisance bond for instant incarceration during the course of the trial worked a fear to speak the true testimony on belief and understanding of the law.  The Court and the federal prosecutors have continually made objections involving remarks such as, Defendant(s) "cherry-picking parts of the law", "cherry-picking parts of Supreme Court decisions", Defendant "does not know how to read the law", and, "If the agent works for the IRS, he is authorized to do whatever he does", and many other such remarks to render the trial moot by issuing a directed verdict through these stated facts not in evidence and not allowed to be put in evidence.

“While federal judges may comment upon the evidence, the right to a jury trial means that the judge must make clear to the jurors that such remarks are advisory only and that the jury is the final determiner of all factual questions.”   Quercia v. United States, 289 U.S. 466 (1933).


The limitations set out by fear of sanctions has caused the entire defense of all the defendants to suffer for the defendants in this case are in the dock for following the laws as written and the plaintiff raided and searched and seized the property and then charged defendants with crimes as the original notice without naming the statutes giving rise to the alleged failed obligation in the charging instrument.  To deny the defense the ability to speak of it at trial is to sanction them for pointing out the plaintiff's lack of premise and want of proof of claim, when the federal prosecutors and government agents spoke to the laws throughout the year long federal grand jury investigation in order to secure the indictment.  The sanction of incarceration for addressing or raising the relevant and applicable laws at the trial during the questioning of the government agents denies the defense the only opportunity to bring their real defense constituting subornation of perjury and the denial of a trial.  This situation is fatal to the case.  For the Court to Order that the language of the statutes and federal regulations is not allowed is to Order that the defense is not allowed.  


Further, the Orders of Contempt cannot be reconciled with fundamental principles of law and Supreme Court rulings holding that it is now clearly established that courtroom conduct, to be punishable as contempt, “must constitute an imminent, not merely a likely, threat to the administration of justice. The danger must not be remote or even probable; it must immediately imperil.'' Craig v. Harney, 331 U.S. 367, 376 (1947); In re Little, 404 U.S. 553, 555 (1972).


If the raising of the relevant statutes threatens the administration of justice, the plaintiff bringing the charges and the Court sustaining the objections to the questioning of the applicable law should be able and prepared and duty-bound to impeach the argument or answer the question clearly and concisely for the jury and the defendants who are contemplating life sentences imposed as punishment for seeking the answers.  Instead, the defendants and the jury in this case have been told that the law will come at the end of the case when there is no opportunity to challenge its application or adequacy.   


Error 6.
The law of this case "defined".   The Court has allowed the plaintiff prosecutors to present argument and testimony through the questioning of witnesses and other presentments made in the presence of the jury that defendants had prior notice of the alleged duty under the law by implementing various inequitable and non-operative court decisions contemplating presumably the law as applied to the facts presented in those cases, (including decisions where the same conduct at issue here was found subject only to a $500.00 civil penalty), as if the case law somehow stretch to control and represent the law of this case.  The jury has been asked to believe that it may assume as the prosecutors infer that those cases represent justification for the fact that the executive agency sent no actual notice or letter of determination to the accused, and failed in its official duties to pursue its remedies at law under Title 26 Procedural Requirements, Title 5 the Administrative Procedures Act, or any other form of notice and remedy for peaceful settlement before initiating the criminal investigation, raid, search, seizure of property and convening a federal grand jury to secure a bill of indictment against the accused in this case.  The jury has been asked to accept on faith the premise of the case and the legal claim against the accused. 


The Court has allowed this inference of evidence of notice to be chanted throughout this trial by the prosecution trying to tacticly maneuver a position of standing out of its bad faith premature claim and the Court has not allowed the defense to show misapplication of the legal term "notice" and why the cases do not apply to this case in the context presented.  For if the cases put the defendants on notice of anything at all, they put the defendants on notice that they may be found subject to a civil penalty, not criminal charges.

"Under the law of the case doctrine, one panel of an appellate court will not as a general rule reconsider questions which another panel has decided on a prior appeal in the same case.”  Merritt v. Mackey, 932 F.2d 1317, 1320 (9th Cir. 1991) (internal quotations and brackets omitted). 


The law of this case can only be whatever the jury decides in this case for there is no same case decision that implements this doctrine.  Even if there were prior convictions on the same charges and the facts and evidence were the same, clearly, the opportunity to attack the implementation of the doctrine of the law of the case would still be a controversy to be weighed and decided in the instant case as exceptions, enumerated by the Ninth Circuit Court of Appeals:

Although an appellate panel's observance of the doctrine is discretionary, a prior decision should be followed unless (1) the decision is clearly erroneous and its enforcement would work a manifest injustice, (2) intervening controlling authority makes reconsideration appropriate, or (3) substantially different evidence was adduced at a subsequent trial. The doctrine, however, applies only to issues considered and actually decided by the first court. United States v. Cote, *6, No. 93-30441 (9th Cir. March 16, 1995). 

And,

"Although the doctrine applies to a court's explicit decisions as well as those issues decided by necessary implication, it clearly does not extend to issues an appellate court did not address." 


This is an extraordinary case involving coordinated related civil cases beginning in 2003 advancing ahead of the criminal trial and tens of thousands if not hundreds of thousands of unnamed parties will continue to be harmfully affected by the plain judicial error involving either the Court's distress under political pressure to subrogate itself to take on the agency position for serving original notice; the prosecutorial misconduct and the executive branch usurpation of judicial and legislative power by neglect and failure of its official duties under the law; the attempt of the executive agency and department to cure its fatal neglect by abuse of judicial process; the knowing grand jury and petit jury tampering by application of inequitable non-operative case precedence as the law of this case; or, the Court's abuse of discretion.  

NINTH AMENDMENT UNENUMERATED RIGHTS.

The enumeration in the Constitution, of certain rights, shall not be construed to deny or disparage others retained by the people.


Whatever the cause, the resultant constitutional violations affecting substantial rights and denial of defensive justiciable causes of action is not only unreasonable, it works a manifest injustice and constitutes a clear necessity for an emergency remedy for all defendants, named and unnamed, caught in a rush to judgment trial involving a subject matter of wide scale public importance.


Another "law of this case" has been presented as evidence of notice to all of the defendants and unnamed affected parties, as the prior cases of Irwin Schiff.  In this matter of misapplication as well the defense has not been allowed to explain the inequities for the jury's consideration.  In United States v. Mendoza-Lopez, 481 U.S. 828 (1987), the Court held that, when judicial review of a prior Order had been precluded, due process required that the accused be allowed to make a collateral challenge to the use of that proceeding as an element of a subsequent criminal proceeding.  Due process requires, of course, that the defendant be afforded legal process to compel witnesses to appear, but another apparent purpose of the provision was to make inapplicable in federal trials the common-law rule that in cases of treason or felony the accused was not allowed to introduce witnesses in his defense. The Supreme Court said:

``The right to offer the testimony of witnesses, and to compel their attendance, if necessary, is in plain terms the right to present a defense, the right to present the defendant's version of the facts as well as the prosecution's to the jury so it may decide where the truth lies. Just as an accused has the right to confront the prosecution's witnesses for the purpose of challenging their testimony, he has the right to present his own witnesses to establish a defense. This right is a fundamental element of due process of law.''

Conclusion

Whereas, good cause and substantial prejudicial harm shown, and as will be further evidenced on the trial transcript as well as the undisclosed ex parte communication, all of which cannot be cured without an immediate stay of the trial pending appellate investigation and review; or, perhaps by order of an immediate mandate that the trial continue  –  affording the defense opportunity to review the trial transcript and then bring its case in its entirety –  during the course of the investigation, might save this case from being deemed void.


This extraordinary situation must be investigated and a formal summary determination should issue accordingly with findings of fact and conclusions of law to declare that the defendants and the thousands of affected unnamed parties are entitled to present their case to an impartial and fully informed jury.     


Wherefore, these verified statements considered, the defendant Irwin Schiff Petitions for the Stay, or Recess and Mandate for denial of judicial due process in law  in a rush to judgment case denying the defense causing manifest injustice and other relief the reviewing Court deems fair and just.

VERIFIED and Respectfully submitted on this 16th day of October, 2005, by:

____________________________

Irwin A. Schiff, pro per

CERTIFICATE OF SERVICE.

I, _________________________  have this date hand delivered a copy of the foregoing to: Daniel R. SCHIESS, JEFFREY NEIMAN, in care of UNITED STATES ATTORNEY DANIEL BOGDEN’S OFFICE at 333 Las Vegas Boulevard, South, Suite 5000, in Las Vegas, Nevada [89101] and, have this day either hand delivered or mailed copies of this Petition to all parties in this action at their respective law offices:

CHAD BOWERS, Esq. 



Michael Cristalli

Counsel for Defendant Cohen


Counsel for Defendant Neun
3202 W. Charleston Blvd.



732 South Sixth St. Ste. 100

Las Vegas, Nevada   89102


Las Vegas, Nevada 89101

So Certified, 15, 2005, by:    ______________________________

Irwin A. Schiff, pro per


444 East Sahara Ave.


Las Vegas, Nevada 89104


702-385-6920


Fax: 385-6917








�  Duncan v. Louisiana, 391, U.S. 145, 155-56 (1968). At other times the function of accurate factfinding has been emphasized. E.g., McKeiver v. Pennsylvania, 403 U.S. 528, 543 (1971). 
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